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INTRODUCTION 


In the Spring of 1980, the Argosy Group of Companies were placed 
into receivership by Court Order, on the application of its 
banker, the principal secured creditor. Argosy Finance (the name 
by which the parent company was known for most of its existence) 
owned 100% of the shares of its subsidiary, Argosy Investments. 
Mew or Tee ingrvrdual shareholders ort Argosy Investments’! held 
their “shares” ain "trust “for Argosy (Finances Argosy Finance was 
iar ee ly owned. *fand certainly controlled, personally son, through 
companies, by a number of persons, and latterly by John David 


Carnie ("Carnie'™)*% 


Argosy Finance obtained” money!’ trom “the public’ bya number of 


means: 


(a) It sold interests in syndicated mortgages to members of the 


MmMvyestine publ Tre ; 


(b) It sold an RRSP program to members of the investing public; 


(c) It sold unsecured debentures to the investing public. 


Argosy Finance lent the monies” that were'raised from ‘the public 
to its wholly owned subsidary Argosy Investments, a licenced 
mortgage broker. Argosy Investments lent those funds to borrowers 
by way of mortgage, primarily on major residential or commercial 
feal estate projects. ‘In “ate aterwyecars, Gvery: Large majority 
of those mortgage lendings were to borrowers (either personally 
or through corporations) who were related to the principal 


shareholders) directors or *orficers "of? Argosy “Finance. 


Ag “Che Miiine**oraethe collapsemormthe’ Argosy Group, «ain sround 
figures, the following sums had been raised by Argosy Finance 


from the* public 


Syndicated mortgages S2..0 million 
RRSP hs 3. 0,07 LL wen 
Debentures 5.0 million 
Total $29.0 million 


With’ almost all fof ats )business , being conducted ,by means of 
mortgage loans to real estate developers, most of the assets 
therefore were lent to related borrowers on security of real 
estate mortgages. While some of the mortgage lendings ultimately 
produced complete or almost complete recoveries, the vast bulk 


produced no or little recovery. 


Argosy's financial collapse resulted essentially from two main 
causes. First, Carnie caused the apparently fraudulent diversion 
of approximately $5.0 million;,of company funds to himself and 
other officers of the company for improper yourposes., Second... che 
degree of self-dealing in mortgage lending to companies owned or 
controlled by Argosy officers and directors or their relatives 
resulted in too much lending of company assets to borrowers whose 


development projects were not sound. 


After. the, cost, of ,receivership, it is).estimated, that... there, will 
be, about 2,0 mallion in, ,recovwerntes, available ta distribute, to 
investors in the syndicated mortgages (whether by way of direct 
investment or through RRSP investments). These will be 
distributed by project to those. who had:an dinterest,' in the 
particular project which produced a recovery. Given the size of 
the public participation in the syndicated mortgages and RRSP's, 
losses) will. memaini very, signatteantsagtoc most, of ithat. gsroupaot 
investors. There is no anticipated recovery for persons pwho 


purchased debentures. 


THE ARGOSY GROUP AND ITS VICTIMS 


-The collapse of Argosy has left in its wake approximately 1,600 
Vactims’: gwho),anvested. an)jssyndicated.,.mortgages, “RRSP"s*/*and 
debentures. * While no precise profile can*be drawn, they appear to 
bey veorraphieallly, idawerse, salthough) the -gréatest’® number are 
Ontario residents. Most made investments of under $20,000. A very 
Significant number were elderly. A not insignificant number found 
themselves having to return to work or without those small 
luxuries and even some necessities, that they had looked forward 


Gouduring their); retirement. years. 


The. Leaves Of @reenrnyibeine),oltered® byivArcesy *.on ) syndicated 
mortgages and RRSP's were higher than could ‘be obtained in other 
more conventional and safe investments. The debentures were of an 
even laskiery nauureigbeing, unsecured ;wandicthe (second ™sert¢és, of 
debentures that were issued were of even riskier nature by reason 
Otay their). terms and the diseLlosurey, of risk factors and 


self-dealing that were disclosed in the prospectus documents. 
THE OMBUDSMAN'S RECOMMENDATION 


In excess of. 300 persons,» complained + tothe Ombudsman. § The 
Unbudsmany carried «out. anmmiteal| investigation: into those 
complaints, imMscharisasoetheysepointeds ptin’ the 4idirection’ of 
governmental »organizations, which is the limited extent of the 
Ombudsman's' statutory mandate. The initial investigation was 
suspended, while criminal charges proceeded against Carnie, and 
UpOnenune ee disposition, suhe {Ombudsman took» up, again, has 
investigation, which led ultimately to his report dated November 
21, 1986. Because the governmental organizations against whom he 
had made certain adverse recommendations declined to implement 
those, the Ombudsman presented) his report toithe -Legislature. The 
Report was referred to the Committee on January 26th, 1987, 
pursuant ‘to «Standing Order’ 90(¢)!. 


Apart.from the very first matter™deal®@ with™by thas’ Commrttec, 
when it was a Select Committee of the Legislature, almost a dozen 
years ago, his report in a@thisyl case Yrandt® tie subsequent 
consideratiion of its by this »Committee has proved’ "to be tiie 
longest, most complex, and most difficult recommendation denied 
case that this Committee has had to consider. Apart from that 
very, firsts matter, ysome, dozen tyeans ago, S20 hasocceupied*® more 


public hearing and in camera time than any previous case. 


The details of the Ombudsman's findings and recommendations are 
more particularly set out in his report Jeitiista publie document 
having been tabled in the Legislature. While this report briefly 
summarizes its significant elements, the Ombudsman's report, in 


view, ofits. bulk, .is,;not rappendéed tom thisPreport. 


The Ombudsman found, that ,thel conduct: of tboth  the® Registrar of 
Mortgage Brokers ("the Registrar") and the Ontario Securities 
Commission «(thes 0SC"j)Jo wereewronme orfunréasonable within’ the 
meaning of those terms in the Ombudsman Act, in the following 


general respects: 


(a) With respect to the Registrar, He failed to “take any “or 
appropriate action to regulate or inspect the affairs or 
operation of Argosy Investments, or its continued 
desirability to» hold itsjdlacence;/)and:tailed sto take’ “any or 
adequate steps to ensure that Carnie was out of the mortgage 
business a vicles not | playing! a .srolkemmin vy tArsoesy® Investments 


at faire 


(b) In carrying out their separate regulatory functions, neither 
the: Registrar nor (the s0S€.communicatedawith ones another "nor 
shared information in the possession of the other, nor sought 
out information in the possession of the other, which would 
have materially altered the actions each regulator took with 
respect, to Carnie, and which » would have or should have 
resulted in Argosy Investments being deprived of its mortgage 


broker's licence rendering it unable to lend money to 


borrowers (which would remove the business raison d'étre for 
its parents to (ratserd undsi tirom =’ the’ public to’ lend’ to'’the 
subsidary), and would?! have’ resulted’ an "the poSC ~regulating 
syndicated mortgage investments, and declining to “permit 
Argosy Finance to issue and sell debentures to the public or 
Goetmarket “ats RRSP"sy without appropriate” safegwards. ‘In 
having “failed to ‘have \so communicated or sought out 
mir ormacnvon trom *ther other.-rboth reculatory™ agencies” were 


wrong and unreasonable. 


(c) The OSC itself was wrong or unreasonable in determining that 
the sale of the syndicated mortgage investments was not a 
security under the Securities Act, it performed’ an inadequate 
reviews VoL “the? final” draft “prospectis”” of “ the Series I 
debentures for which it issued its issuer's certificate to 
Argosy in 1978, it proceeded to approve the final prospectus 
ror the Series fi" debentures’ “in ©1979" notwithstanding ‘the 
misgivings of its staff accountant and solicitor with respect 
to the adequacy of the financial information being provided 
to the’ OSC in respect of the currency of payments on Argosy's 
mortgage portfolio, and the OSC granted certain exemptions in 


1979 to the Argosy ‘RRSP program. 


In has ‘written report, the Ombudsman’ recommended’ that all 
investors whether in mortgages, RRSPES ‘or Vedebentures be 
compensated to the extent of 50% of their net losses, together 
with interest from the date: of Argosy's collapse. At the public 
hearings, the Ombudsman ‘clarified his recommendation as _ to 
interests by proposing: alorate “ni the” 12% “range” on’ a compound 


interest’ tbasiven 


The Ombudsman made a number of other recommendations quite apart 
from the question of compensation. By and large those other 
recommendations? ithave’ beent™satisfactorily dealt’ with by “the 
governmental organizations involved and have been essentially 
implemented. They disagreed however with the recommendations 


Concetninge ~Conpernscat Lon. *Fand sit is? with “respect ‘to 'ithose 


recommendations that the matter comes before this Committee and 


which formed the basis of its. hearings and deliberations. 
GOVERNMENTAL POSITION 


The two separate regulating bodies, both were at the material 
time under the ministerial. supervision of the Ministry of 
Consumer and Commercial Relations. The Ministry's position is set 
out in a number of letters (and accompanying enclosures) from 
both the OSC and the Minister, as. weld) as°ah a*summary point form 
statement, all of which were filed with the Committee during its 
public hearings jand, are \a,.matter fs publac record. The. position 
of the governmental organizations involved is more particularly 
set out. in .those, documents) and sinsview,,0of thear bulk.s« are, not 
appended, , to. ,this).,neport.s; Ihe, brie; stmmarycsottChetiMimusory s 


position was as follows: 


(a) There was no breach of any standard of care then existing, in 
the ,way ain ,which the, two governmental, organizations cdealt 
with «the \,various,;. matters), delineatedgein ashe) Ombudsman's 


report). 


(b) A Ssitenificant) mumber “of the matters "criticized whys vnc 
Ombudsman were matters concerning the exercise of judgment by 
the governmental organizations, and, one: can exercise judgment 
that was ultimately proved to have been incorrect, without 


the exercise of that judgment being wrong or unreasonable. 


(c) Even if there were governmental error involved in the losses 
suffered by the investors, the role of other non-governmental 
organizations should have been considered, including but not 
limited to, the company's principal banker, the company's 
principal auditor, and the company's directors, and if there 
were governmental error, the proportion to which governmental 
error contributed, to, the losses, is) significantly» lessn'than 


the proportion allocated by the Ombudsman. 


THE COMMITTEE'S HEARINGS 


The ,Committece mee viniycamera juombed braéfedepandm preparer for lits 
public hearings on April 1lOth: and llth, and conducted four days 
of pubPicwhearings;onaAprilk both, oL4thw mpthiicandl Bochner ec met 
again in camera to consider its recommendations and its report, 
Onu Mave. Othee LOCKS andanMay, me Othebeilteerecerved wand wreviewed 
approximately 2,000,.pages. of matenial,,somesof whichehad! not ‘been 
previously given to the Ombudsman during his investigation, a 
circumstance about which.,.comment appears later. in this’ report. 
Much more documentary material was reviewed by the Committee's 
counsel) in, an pattempt, jto, reduce, thes documentdry material sto ‘even 
the. 2,000, pages that. s-he,Gommititeec idad receive ands*consider. ‘In 
addition, the Committee heard evidence from the Ombudsman, three 
members of his staff who participated in the investigations, and 
heard from his counsel in this matter, who is also an experienced 
SeeUrii Couekoawyene, ands jwhon,eacted sf asnelan ®< expert securities 
consultant to the Ombudsman. The Committee also called 
Pepnresentataves. of twog,ofy athe: anvestorsiwassoca ations’ to’ give 
evidence AS switnesses.at sohe pGommitstee!| smerequestiz' In’ the “nornial 
course, the Committee does not hear from complainants, as it has 
been the Committee's consistently held view that the Ombudsman 
speaks~ for the :complainant and is a» competent’, «skilled, » ‘and 
experienced advocave betore this Committee. In this particular 
Gase,; .giventhe widespread mature jof ttheitimpact: of the Argosy 
collapse.) Chet larscesnumbersot tinvestons) cand) ther fact ' that: many 
of the members of the two investors associations may not have 
been actual complainants to, the Ombudsman, the Committee called, 
for (brief, periods ) of »,time,;jand ~«heardsevidence »from’'the two 
investor groups. This should not be taken as a relaxation of the 
Committee's \pgeneral  spohbicyjpwith respect to hearing from 
complainants. Given the unusual and unique circumstances of this 


particular, cas¢;,,thesCommitteestook, the, action that! it did. 


Ingaddition,:the Commattees heard, trem a representative™ of ‘the 
Registrar ) of seMortgagce ‘Brokers, irom the Chairman of the 


Ontario Securities Commission, from the Director of the Ontario 


Securities Commission, from a forensic accountant who spearheaded 
the accounting investigation into Argosy's affairs, an OSC staff 


accountant, and counsel: for’ the Ministry. 
THE COMMITTEE'S CONCLUSIONS 


thes) Commaccec Vehas @ooncluideds tha ie Pe annec support the 
recommendation of the Ombudsman with respect to compensation. 
Thisy4f Lows’ from the M*conel usronYMor the YCommittee’’ that 10 
governmental error is demonstrated to such a degree as to warrant 
a finding: that’ they conduct’ of the Registrar ‘or™the OSC was” wrong 
or unreasonable as those terms are meant in the Ombudsman Act, 


and that therefore, compensation’ is not’ warranted. 


In the sections of the report that follow next, the Committee 
briefly sets outs its reasons for so concluding with respect to 
the svarious significant mattersofraised by* the* Ombudsman. “Ihe 
Committee believes that generally speaking there was no breach of 
any then-existing standard of care or rules of operation, and 
that any eritiousm of the conduct of the governmental 
organizations involved falls within those areas of judgment, for 
which the organizations involved cannot be said to be wrong or 


unreasonable. 
THE ONTARTO SECURITIES COMMISSION 
THE DIRECTOR'S 1975 DECISION 


Both the OSC and the Ombudsman agree that the decision as to 
whether the syndicated mortgage investments were a security 
within the meaning of the Securities Act, is a’ decision that 
involves the exercise of refined judgment, the balancing of many 
factors, and) the:'search»s'for' and® weteht'"to* be given to “subtle 
differences in apparently similar schemes. The Ombudsman's own 


securities consultant uses the following terms: 


"oy... involves matters of judgment, frequently of a refined 
nature, reflecting a balancing of sometimes’ contradictory 
elementsi~m of! ,<agipartivculary, schene.. They syjudgments’ ‘may’ *be 
particularly difficult in view of seemingly minor differences 
between schemes which may have a significant influence on a 


determinationj ot whether san aAnvestment, contract” is involved 


schemes involved substantial similarities and relatively 


subtibe) dafiferences en. “s. 


The Ombudsman also concedes that there are judgmental areas in 
the course of governmental regulation in which it is not wrong or 
unreasonable to come down on the incorrect side of the line. In 
areas involving the exercise of judgment, the Committee should be 
wary of. exercising the) keen vision and incisive wisdom that 
hindsight affords. On the whole, to call the 1975 decision of the 
Danector and, his sfazlure ‘to change’ its in¢ the’ bate 1970's as being 
wrong or unreasonable is simply too much after the fact second 
guessing. Regulators, like anyone else, need some freedom in 
exercising judgment, without worrying that it will be second 


guessed and criticized later on to the point of compensation. 


The Committee does not agree that the matter should have been 
Looked at .and, re-considered) in ‘the slate: 1970's ‘following the 
decis LOnMmotmrsthes,scupreme *Court off Canada Ginithe /Pacif£ic |Coast Coin 
case. The refinements to certain securities questions made by the 
Supreme Court of Canada in that case were not material to the 
relevant issues in deciding the "syndicated mortgage - security" 
question. The decisions of the Divisional Court and the Ontario 
Court of Appeal in that same case had been released prior to the 
Director's 1975 decision in connection with the Argosy syndicated 
mortgages, and there was nothing significant in the later 1977 
Supreme Court of Canada decision (which upheld the lower Court 


decisions) that bore materially on the Argosy question. 


=i 


The Ombudsman also suggests that even if the Director's 1975 
decision is a matter of permissible incorrect judgment, the basic 
facts or data on which to base that judgment had not been 
assembled. The Ombudsman points to the failure to ascertain the 
representations (\ymadenyvoswinvestors,?’ theotlack *otalsearch® for 
evidence of mortgage .switching, andthe treatment »of the 
syndicated mortgage investments by being deposited into one 
Argosy bank account. None of these criticisms have any practical 


merit. 


The first solicitation for syndicated mortgage investments was 
made in the summer of 1975 and by December 1975, only $100,000 
had been invested. In late August 1975, when the OSC staff 
investigated the question, there were probably no syndicated 
mortgages in place ‘and s1t »as) highlysunilikely that’ -any *mnorteage 
switching occurred or that any investors had actually been 
solicited by means of oral representations and induced to make a 
syndicated, mortgage investment. elt wise 'ditti cults ) to jusvert y 
criticism where someone's failure is a failure to inquire after 
informataon, that, any jalli.probabi latyedida not) text Stor bes fond 
evem ue ity hadp beengenquiméed. afiten,s, mon’ canmaerar lure Gotseare 
for what was not there justify compensating for the failure to 
search. As to the depositing of syndicated mortgage investments 
into one pooled Argosy bank account, of the Committee accepts 
that this would have made no difference to the conclusion made by 
the Director in 1975, in light of both the absence of a guarantee 
against loss of investment and the fact that it was the sale of a 


specific interest in a specific mortgage that was being promoted. 


SERIES I DEBENTURES 


While the Ministry's independent consultant agrees with the 
Ombudsman's criticism that the OSC staff review of the final 
draft eproSpectuss ronsettheapatirss Sere css wot debentures was 
inadequate, and while the OSC so conceded in its written response 
to the Ombudsman's Section 19(3) notice, the Ministry tendered at 


the Committee's hearings, the correspondence from the OSC staff 


in €. 


accountant who indicated that he did in fact carry out a review 
Cl tie | pavenulalL ssderaciencies )1in the final dreaiaoret Woke 
prospectus. The Ombudsman also told the Committee that both the 
StaliL;accotntan’y andastatty solicitor took }theydecasion| of the 
Commission in 1978 on Carnie's criminal record as giving a green 
light to the approval of the prospectus and the suggestion that 
Pte vYamwenhe. fot. ¥lOgmtaise: news, concerns. Durning’ the (Committee's 
hearings, the Ministry offered no rebuttal of those assertions. 
It is clear that the Commission's 1978 decision merely stated 
that Carnie's previous. conviction for fraud by conversion should 
Maw EStUandavdS wd qOat 4700, ,Angsosy.s application, for “prospectus 
approval, but 10; still directed the Commission staff, to) consider 


the application for prospectus approval on its merits. 


W2tn = the benerit of hindsight, it’ maygibe phtihata OSGi staf y could 
five OUmolOUuli siave —CONe a  DeUvLer Woo in reviewing the Linal 
draft prospectus on the Series I Argosy debentures. The Committee 
howevVeGizeass.perswaded) shat either  maingly Tor) cumulatively twath 
other matters, any such inadequacies neither constitute wrong or 
unreasonable conduct sufficient to warrant compensation, nor play 
a Significant enough causal role in the losses or part of the 


losses to Argosy investors, so as to justify compensation. 


SERIES II DEBENTURES 


For both the prospectus accountant and solicitor to submit the 
fae ye nemorandaum, Ghat,, they../idid; is highly unusual and is 
matcatvive Ot the reservations that bobthijhad “inl signing, vob on 
the prospectus. In the ‘ultimate result, the allowance for 
doubtful accountsy Wor) conversely.) theysstate, sof currency of the 
payments of the Argosy mortgage portfolio) proved to be woefully 
inadequate. This does not however make their judgment to sign off 
wrong or unreasonable. In the view of the Committee, the decision 
COlLamthied sGait jyaccountant rand, Ssolacitor Yto Wsign;,offs" onl the 
prospectus, falls within that judgmental range which permits a 
judgment. toJj, be ,exercased ‘that. ultimately (turns! out «to be 


IMNcCOrrecu, DUtL 1s not thereby wrong or unreasonable. 


ADL 


RRSP PROGRAM 


Argosy had voluntarily brought this program to the attention of 
the OSC. Because this was done during the height of the’ January - 
Pebruary’ 19079 "RRSP “season andvan'ordér not °to "punish’ an’ rsswer 
tor’ voluntarily "coming Lorward™to’ the’ 0SG,*the starr recommended 
that a four-week exemption’to March ‘sts 10790, “be eranted)! that 
the exemption not apply to tradés after March Ist, and that’ the 
contributions be held in escrow, pending appropriate regulatory 
review "om the program. the Commrvsston atseti "however dtd W030 
follow the’ staff's recommendations’. It’ eranted’ the exemption, "buc 
without any “of ‘the "safeguards s9it did’ not’ follow "up arcera Maren 
Ist, 1979, and Argosy carried on with its program notwithstanding 
that the exemption had lapsed. 


Neither the’ Ombudsman’ nor "the Ministry?” in/che publre hearings. 
devoted Val “great! déal Yor ‘attention tohMvtLhe RRS? prorcran. elie 
Commissions déecision to! proceed’ asviv! ididits again “a¥mavver”™ or 
judgment... oThere was? nothing Ypresented roo * this!) Commcrceer vo 
indicate what procedural or substantive rules or standard of care 
had been violated by the Commission's decision. On the whole, the 
Committee is not persuaded that the Commission's conduct in 
connection with the RRSP program, is wrong” or’ Unreasonable to 
such an extent as to’ warrant compensation, nor that” either allione 
or’ cumilatively? with other matters," it’ played” a’ “sienificant 
enough’? causal 'connécta0on Ww the* "Argosy collapse” as to “warrant 


compensation being awarded. 
REGISTRAR - OSC COMMUNICATIONS 


It is clear that there was” no’ communication between the “OSC* and 
the Régistrar. 'Néither ‘passed’ on” intormation’ it’ had’ to the “ovner, 
nor did either seek out information the other might have had when 
it dealt) with’ Argosy’ matters: Both” the Registrar ‘and “the” 0st 


concede now that this is not’ desirable ‘and’ have *taken steps) to 


nist 


esLablushs procedures.) tot, the, exchanges ands seeking’ out ‘of 


information. 


imotheselvyibeworot scthen Committees’ ’there “was .no“ breach” of’ any 
then-existing standard of care on the part of the Registrar and 
the OSC. While it would have been preferable for them to have 
communicated with each other and to have sought information out 
from each other, that was not the then practice or established 
SeLandard. (4, 45 .Laretoo peasy ianethe 'viewrof the. Committees 'to 
second guess from hindsight as to what should have been done or 
what would have been better to have been done. Looked at in the 
context of, thesthen currents tamessan the '1070 's, the Committee is 
satisfied that whatever the communication failings were, they 
were not’iof such;a nature so as’ to warrant them to be found to be 
wrong or unreasonable within the meaning of the Ombudsman Act, or 


to warrant being compensated for. 


REGISTRAR OF MORTGAGE BROKERS 


ing the Viecondudtavoats his Itatfiairs and >°*in °° regulating “Argosy 
lmvestnen@s ~weEEhere ngare w aay numbers? Mormtnatters -that’ <chreugh 
hindsight, can be: identified as things that either should not 
have been done or could have been done better. These include the 
Matvléersmraised by the Ombudsman’ 1n)ithe ‘view of’ the Committee, 
piese, arevlabbenavtcerns which9 rebate) to. the ’éxerci'se of judgment, 
including ihe settlement of disputed cases before an 
administrative tribunal and the trade-offs to be made in order to 
obtain certain other concessions that in the Registrar's judgment 
were important. As to the Registrar's judgment in how and to what 
extentea they rerulated;s \anepected! andiyfollldwed “ip "with respect to 
Argosy Investments; Carnie; ‘or’the ‘true and controlling ‘share 
ownership of Argosy Investments through its parent company, the 
Committee is persuaded that while the exercise of that judgment 
provedsa iniethe julbtimatbes result.’ totbe) incorrect.,. itis) with. the 
benefit of hindsight and with too much second guessing, to say 
that his actions were wrong or unreasonable within the meaning of 


the Ombudman Act, or that they warranted compensation. 


1b 


EX GRATIA PAYMENT 


In the normal case, this Committee recommends to the Legislature, 
whether;. and) if:sso .to ,whatylextent ys they Houserrsshould tadapta the 
recommendations of the Ombudsman. In the ordinary «case, its 


recommendations should go no further than that. 


This,caséeas anything but asthe ordinaryycases in 22 .yjearan or 
dealing with these matters (first as a select committee anid more 
Latterly, as, a,.standing committee )),) this Committceahas inet Debt 
itself moved by the circumstances of any case to make any further 
recommendation either puo teheqgtouse orc thewresponswbile | Minwsterm 
other than one) moncenning», whetherin andi jito Awhate exten @ the 
Ombudsman recommendations should be supported. Because of the 
unique circumstances or this case, the Committee becls 


constrained to make that extra recommendation. 


While none.of the conduct has been fotnd Co (be servous@enouen ca 
warrant being described as wrong or unreasonable within the 
meaning of ,the Ombudsman: Act. ‘ors to warrant “compensation; ~the 
Conmuptedc, hasisjadéntatricedasat nunber Vlokehmatuvets where the 
governmental organizations involved could have, with the benefit 
of hindsight, done.a better, job. That) alone’ however would?) not 
justify. the Committee making any extra recommendation. Given 
however {the size- and, inatune of thesgbrauds onritselicedealings 
involved ,on the ,part of; Argosy and (Carnie ,ttosethere with | the 
large number of relatively small-dollar investors, a significant 
number of whom were of advanced years, the Committee recommends 
to the House and to the responsible Minister that they consider 
whether or not, an ex gratia payment should be made to investors. 
Should a decision be taken to make such an ex gratia payment, it 
is not the function of this Committee to suggest any parameters 
for that payment. However, given the extensive material involved 


and the benefit that this Committee has had in considering both 


See 


the, documentary and ithe oral. evidence, ,the,Committee..invites the 
Minister and the House to consider, the .following,.aif it;,should be 


determined that an ex gratia payment should be made: 


(a) Only individual investors should be considered, not corporate 


investors. 


(oymUnly sa nvestars, who. age. vals arm!s, eneth ,.with .Avcosye should 
qualify for an ex gratia payment, bearing in mind that some 
lower level employees who "could noc be said to be principal 
CicrCers. Ulrectonre,. Of major role players in Arecosy, may 
have made investments and should be considered as arm's 


Leneth:. 


(c) Whatever percentage of loss may be paid, only net losses 
snouldSbe considered. NetG losses would be net of any recovery 


PLOmMMGecei versity, Or Chard parties: 


THIRD PARTY CAUSES 


It is not possible for the Ombudsman to investigate and make 
recommendations with respect to the conduct of non-governmental 
parties; the Ombudsman's’~ statutory mandate is Pumice ed |) oo 
governmental organizations. In carrying out his investigation and 
making his recommendations, the Ombudsman did not investigate nor 
report son, the contributing role, if any, and the degree of 
Fesponstotlatcy, 1F “any, that should be attributed to such 
non-governmental parties. These non-governmental bodies would 
include Argosy's principal banker, its principal auditor, and its 
directors, but would not be limited to those organizations or 


groups of people. 


Lois - COMM Gree mds note tear r nom) or (call upon any such 
non-governmental organizations or persons, since they are outside 
the Ombudsman's' statutory mandate. In its evidence to the 
Committee, counsel for the Ministry pointed to certain 


documentary evidence which in his view indicated that these 


—tloe 


non-governmental organizations or persons played a contributing 
role in the losses “suffered by Argosy investors. Because this 
Committee didnot “hear tron "or e1ve ane Opportunity Co. these 
non-governmental organizations and persons to present their side 
or the story, “che *Committee “does not belveve that 10 as in. a4 
position to make any finding in respect of whether or not these 
non-governmental organizations or persons did or did not play a 


contributing role in the losses of the Argosy investors. 


Se 
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PROCEDURAL ADDENDUM 


One ymavtrer, anrosesate tnemoutset) Jot the «Committees hearings “on 
whichwit#hetGommitteetrbelwevesiavt) misti comment #iThis concerns “the 
tendering to the Committee ,of documentary evidence not . made 
available to the Ombudsman during the course of his 


investigation. 


More than 500 pages of new documentary material were tendered on 
behalf ofa the, Miniwstnyiatosthel.Committee iat) the? iepening of the 
public « hearings. These documents had eeneysasbeen eprevious ly 
presented to the Ombudsman during the course rome his 
MIiVestuetablon, ‘and imdeced,, they were sfirsteciventorthe Ombudsman 
one or two business days prior to the commencement of the public 
hearings, then taken back for amendment and correction, and only 
returned to the Ombudsman the night before the commencement. of 


the public hearings. 


Notwithstanding this and making it clear that the Ombudsman would 
not be able to assist the Committee with these documents nor deal 
WiUheche;smattbers maused an themseither adequately® or at “all ;''the 
Ombudsman did notimbyectetosthestenderine (of ‘these ‘documents; in 
theyeaverests! both of sfully disclosure, "and an? the interésts* ‘of 
How causanejsany further tdelayotvo tthe »consideratiion of! ‘this 
nosever.a because ehe widqnaty1object to’ the tendering of »these 
documents), | Git awaso not. necessary for the Committee to. determine 
whether the prejudice) to’the Ministry's position by not receiving 
the documents would be outweighed by the prejudice caused to the 
Ombudsman by receiving those documents. Notwithstanding, the 
Committee believes. that this sort of thing is very detrimental to 
the integrity of the Ombudsman's process and the usefulness of 
both ,ohis;), Lnvesticatwon:) eihis agueports, .fandi«this!! Committee's 
consideration, of hisd reportsy;s and should»)mnot.) be «permitted “to 


happen again. 


The Committee did not receive any satisfactory explanation as to 


ng 


why these documents had never been provided to the Ombudsman 
during the course of his investigation, nor why they were in any 
event provided to him at such a late hour. While the Committee is 
satisfied, thatsthere was sno ublterion/:motive ion the: part’ *of “the 
Ministry nor any intent to hold back documents and save the best 
for, hast, « the > Gommittee  belaeves sthatmrthe Sréason Pwhy ?7tiws 
happened iss simply ethat the::\Ministry brought in new lawyers ‘to 
deal with its position at the Committee's hearings. With a fresh 
mind, come fresh ideas. The new lawyers, in their judgment, felt 
these: sjadditaonal |/adocauments ) presentedy ea /FuSsviMication of the 


Ministry's position, that those who preceded them did not. 


Whether they are right or wrong in so thinking, is beside the 
pomnt.imif »the; /Ombudsmant ws Stow don his 4o0b? and reconmendavion 
denied cases not unnecessarily come before this Committee, it is 
essential that governmental organizations, in delivering their 
response to the Ombudsman's Section 19(3) notice, set out their 
position completely and provide the Ombudsman with whatever 
documentary support for their position is available to them. Much 
of the new material submitted by the Ministry was obtained from 
non-governmental (parties ; tmoste likely’ throughs the’ ‘execution GE 
search warrants, as part of the investigation and prosecution 
process of criminal charges laid against Carnie. That material 
however was in; the shands» of» ‘the! people 'thatucthe ~Mintstry"s 
present cousel obtained it from and was in those hands and 
therefore <vailable to: the Ministrypn prior “to 'the Ministry's 
submitting its responses to the Ombudsman's Section 19(3) notice. 
It'ds,not enough to} say thatyvaine arcase where’ there’ is a warehouse 
full of documents, that the Ombudsman was ushered into’ the 
warehouse and told that he could see whatever he wanted to see. 
When a governmental organization responds, it should include with 
its response whatever documentary evidence it relies on in 
support of its position. There was a reference in one or more of 
the responses to the role alleged to have been played by 
non-governmental persons or organizations, and these documents 


should have been included with that response. 


2 


The Committee is not unmindful of the fact that documents that 
may not have seemed relevant for a response to a Section 19(3) 
notice because of the contents of that notice, may appear to be 
relevant given the way in which the Ombudsman's final 
recommendation ~and, has reasons for so doing are in fact 
expressed. It is the almost universal practice for a governmental 
organization upon receiving the Ombudsman's final recommendation, 
to respond indicating whether a0 will implement those 
recommendations, Or if iat will not, some brief statement of its 
reasons for not doing so. In the Committee's view, that is the 
appropriate time to disclose any additional documents that the 
governmental organization feels are now relevant as a result of 
the way in which the final recommendation and reasons are 
expressed. In that way, the Ombudsman has plenty of notice of the 
documents at the matter proceeds to this Committee, or if the 
documents do suggest that he ought not to proceed further with 
his final recommendation, he will be able to make that judgment 


on an informed basis. 
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Office of the Ombudsman 


Dr. Daniel G. Hill 
Ombudsman 


Eleanor Meslin 
Executive Director 


Gail Morrison 
Director of Investigations 


Paula Boothby 
Assistant Director of Investigations 


Philip Anisman 
Counsel 
Ministry of Financial Institutions 


Brian Bellmore, Counsel 
Lockwood, Bellmore and Moore 


David Moore, Counsel 
Lockwood, Bellmore and Moore 


Ted Baskerville, Forensic Accountant 
Peat, Marwick and Mitchell 


Stanely Beck, Chairman 
Ontario Securities Commission 


Charles Salter, Vice-Chairman 
Ontario Securities Commission 


Pau Cherry, Chief Accountanv 

Ontario Securities Commission 

Ministry of Consumer and Commercial Relations 
David Mitchell, Director 

Investigation and Enforcement Branch 
Association of Argosy Victims 


Patrick Mazurek 
Counsel 


Ted berger 
Co-Chairman 
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INTRODUCTION 


eome » of) theysbackground ftandecotherm facts "pertaining «to! °thi's 
recommendation (dened [case yare sabready set ont in’ the ‘Report of 
the Committee. Kor themsake of brevity, «this dilssentine “opinion 
will not repeat them, but will where appropriate add additional 


information that is material to the views of the minority. 


The minority propose to express their views under the headings of 
Governmental Error, Causation, Governmental Contribution, 
Interest, Receivership and other Recoveries, and a procedural 


matter concerning the disclosure of documents to the Ombudsman. 
GOVERNMENTAL ERROR 
REGISTRAR OF MORTGAGE BROKERS 


Liere. ywas pinowritegulation»sibys they Registrar; there was orly 
beac oVoOnw sand aprecioucsmhubtle’ ofiethatve . (Reactionrwccurred’ only 
when a complaint was made, and in the absence of a complaint, 
theres ywasseimdAfact. nothans “being mdoner withere “were” statutory 
devices which permitted inspection or follow-up (Sections 22 to 
[onhOmihuhe wMoriearcceiDrokersieAct) er and) <aisi va, “ast résort a 
ministerial order for investigation (Section 25). Bye LOrrL 
(perhaps earlier), the Registrar had formed the firm opinion that 
Carnie had no place in the mortgage business, that Argosy should 
DOtaeve Ipetinatveds. tow-enmployichim,eeand yy that! \héveshould - noti*be 
employed. abyq any wmortcgageonbroker: There was no follow-up 
investigation to ensure that the Registrar's wishes were being 
complied with. From 1971, the Registrar had statutory authority 
to vrefise (sbecensure if? Chesibusiness mwas not. tobe carried .onhin 
an honest and ethical fashion, and had the tools available to 


ensure Carnie was out of the business. 


Durangijjbhe coursé fof »reactingrete. a meconplaint ..4u the!’ Registrar 
stumbled upon information to indicate in the summer of 1973, that 


Carnie, was still active inithe business. He’ correctly’resolved ‘to 


me ee 


see him out of the business and Argosy's operation. He was 
however particularly inept or ineffective in implementing Chat 
resolve. He entered into an agreement with Argosy which formed 
part of a Commercial Registration Appeal Tribunal ("CRAT") Order 


concerning Argosy. 


If the correct interpretation) of )the 1973 ‘agreement’ * and‘ CRAT 
order was that Carnie was not to be employed by Argosy for only a 
one-year period, then it was an ineffective implementation of the 
Registrar's resolve in the absence of any/ evidence that Carnie 
had rehabilitated himself, and in the presence or sevaidence* chat 
subsequent to his conviction in 1971, Argosy continued to engage 
im unethical or unconscionable practices in) “connection wiv 
blanket mortgages and ‘employed Carnie despite the Registrar's 
1971 wishes to ‘the contrary. He (was turther inept. s1n ene 
following up during the probation period to ensure there was 
compliance with the CRAT order and the agreement) sand tomenstire 
that Argosy was not permitting Carnie to function in breach of 
it. The response of the Registrar's representative at the hearing 
to this was simply put "How was the Registrar to know?". This 
illustrates the fundamental misunderstanding of the Registrar of 
either his role or the powers which he did have. He had the power 
to check under existing statutory provisions, he could have 
discovered the answer to the question in the same way that his 
investigator did in 1969 and by checking with customers of 
Argosy. Even if none of that were so, thes /1973 Sagreement 
(paragraph 7) contains express authority and permission granted 
to..the Regustrar ytosinspect pto lensurey that the terms’ or whe 
agreement are complied with. Having so provided, the Registrar 


ought to have checked. 


The Registrar was also particularly inept or ineffective in 
taking steps to ensure Cannieylwas Sout Mot w@Argosyoeand | anes 
interpretation of the CRAT order insofar as it dealt with 
shareholdings of Carnie in Argosy. The shareholdings requirement 
was not contained in the December 1973 agreement. The agreement 


contains the reference to the one-year probationary period. The 


oe 


CRAT: ordermirenews/ Argosy! s” licence ‘on'*the*terms and» conditions 
set out in the agreement and imposes a further term with respect 
tos shareholdings. -Thasiilatter?tterms stands’ 6n * its own.-“It ‘as 
Simpiiiva Sricorrecimu0 “nead S21 bhasti béinghsubyect= tothe’ one! year 
probation, and the wording used ("surrender and give up") is 
mconss stent: wathe jonly la oneltyear (transfer of’ shares.’ "If the 
Registrar vdidr intend’ itectotloniy betiori”a one-year period, ' then! it 
wastray totality tuseless' or’ ineffective’ méans” of “regulation; tin the 
absence of any good reason to believe that Carnie had suddenly 
discovered ethics and would be a credit to the profession in a 


year es came’. 


Whetheriintéendeds fort theityear’ or. forever; the Registrar’ was inept 
in © usnorrtngs them shareholdings 9.0f (Areosy Investments, and the 
actual scontrol exercised through’ the shareholders of its parent, 
Argosy Finance. The annual filings made it clear to the Registrar 
what the parent-subsidiary relationship was, and that all shares 
of Argosy Investments were held in trust for Argosy Finance. The 
Repusthanisatrepresentataves fav.) the hearing agreed ~that™ the 
Registrar was interested in knowing who the shareholders of a 
mortgage broker were to;:ensure that the wrong sort of people were 
not in the business; it makes no sense in those circumstances to 
ignore the shareholdings of a parent company which owns 100% of 
the sharesmof  albtsubsidiarwwewhich*’ ise ‘liveenced: asa mortgage 
broken The ?CRATY adnporacedtthemtsharehol dings’ "term®in ats’ ~~ 1973 
Orderhmnd| Obviously erel twexcludingvCarnietmerely® as’ an employee 
was not sufficient, and the Registrar ought to have ensured that 
the? terms) tom the GRAMorder™ covered ‘shareholdings; diréct ‘or 


indirect, whether through a parent company or otherwise. 


In 1975, there was information presented to the Registrar that 
Carnie was involved in the running of Argosy Investments. His 
lack of action either demonstrates an unwillingness to regulate, 
or an understanding that the probationary year having been up, it 


was satisfactory for Carnie to be back in thé business. 


ae 


In late 1975, the Registrar obtained information about a court 
judgment against among others, Argosy Investments, Wilcar and 
Carnie, for work done as a mortgage broker. Both Wilcar and 
Carnie were unlicenced. The Registrar's sole concern here appears 
to be directed to financial solvency, and the need to: see the 
judgment. paid. There.is,nothing in hissefile: to’ indicates=that he 
satisfied himself as to the potential activities of Wilcar and 
Carnie as unlicenced mortgage brokers. That merited his attention 
and investigation even without Argosy and Carnie's past history 
and his .views on , both of them; nay flevehiyadct the past 


circumstances, his lack of action is inexplicable. 


For,, the, jremaindénr, yohpthe\ decade, ythepeRegistrar’ swstulkenw discloses 
routine fildngs;,.and renewals. of s/licences.:')Nom inspection ‘or 
Follow,up)occurs,,.This “us explained, presumabl yoy by thesftacts that 
no complaints were made about Argosy. The Registrar appears to 
attribute this to  Argosy's satisfactory conduct ; had he 
inspected, he would have discovered this was not necessarily so. 
Argosy was now directing itself to a class of customer and class 
of transaction which would not lead to complaints being directed 


toahdms 


The Registrar's failures are not individual, isolated, or random 
lapses. They are pervasive, repeated, and profound. The 
Registrar's actions and omissions were "wrong" (as that word is 
intended to be meant in Section 22 of the Ombudsman Act) and were 
unquestionably "unreasonable". The Ombudsman presents a strong 
and well documented case for governmental error in connection 


with the operations of the Registrar of mortgage brokers. 
REGISTRAR - OSC COMMUNICATIONS 


In the age» of).telecopiers,. telephones, (and vas postals System; 
geographic proximity should not be required for governmental 
organizations to communicate with each other. The sad irony here 
issthat untal late W977 mortearivel 9737 ibothethetResistrareandithe 
OSC were located in the same building at Yonge and Wellesley 


Ao® 


Streets, and by early 1978, when the OSC moved, it moved around 
thes cornermbomthe nextrbus ldingy onsWellesley Stréet: 


The evidence presented establishes beyond doubt that there was 
absolutely no communication between the OSC and the Registrar. 
The Registar's inspector in 1969 recommended that the OSC be 
nOUtoedeot ~the Resistrarts concerns not only about’ 4Carnie? but 
about the Argosy operations. This was not done and no explanation 
errered!) ftoriwhy it) was>inotirdene® Throwsh the first’ half 'of the 
LO7O'Sovash then Registrar is) concerns “about ‘Carnie grew, “and ‘the 
Logo agreement band \CRATtorder twere *made, none of ‘the Regi’strar's 


escalating and significant concerns were communicated to the OSC. 


Fromesthe OSsGts “sade, ith assumed) that--the’ Registrar’ was) both 
regulating, and must have been satisfied with Argosy's operations 
simce wArgosy was staillitlicencediv'it ‘nadde'noe’ itiquiry ofthe 
Recusoruar Worf icial serhb unofficial! «Mra Beck'*concédes' that’ the 
exemption an thersecuritiestAct%¢eranted® to’ the sale of" mortgages 
by registered mortgage brokers was enacted because those _ sales 
were, made; by) people swhomwere regulated’ by ‘another governmental 
ag Mey ance at Se Cney were Mol so Milvcenced "atid Presulated, ~'the 
exemption would not be there. Mr. Beck in his March 3rd, 1986, 
Leteer (tovthe Minister says that it was réasSonable for ‘the OSC 
start “to Plassume' *that* all was well* with "Argosy since it “was 
npecuwlatedeby the? Regustrarmand contintiéd toa’ be! licenced by ‘him 
It may be that one governmental organization does not have to 
checkup) onMmthe degree of regulation that another governmental 
organyzata1om should %besexercising,” and'.to ‘this’ extent,’ there was 
some measonableness) in *the OSC's reliance, but at only serves to 
posanesouu they cravity oh tthe Registrar's failure: to actually ‘so 
regulate. It does not however excuse the failure by the OSC to at 
least) get the» Registrar's)’ impression of Argosy “and its people. 
Licences may have been granted, but there may have been terms and 
conditions, there «may have béén problems, and ‘the’ Registrar's 
approval of licensure may have been borderline. All this would 
have been relevant factors Dor the GSC to knows 9Mr. Beck “concedes 


imeehnis?) testimony to “the Committee that “ald ~ of ‘the’ Registrar's 
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information would have been important to have available during 
the 1978 Commission hearings. in which Carnie's character was an 
issue’. He’ also concedes? thatwithemikecistrar, andi ther 105¢ mouse 
generally to have communicated. The evidence given at that 1978 
hearing of the continuous involvement of. Carnie in Argosy's 
affairs since, 1969 should alsovhave’ been .of sinterestirand sconcern 


tor theyRecistrar. 


The failure of each of the two organizations to communicate with 
the other gand “theyftatlupe of ,eachetos Seekiuntormationiioue oicom 
the other,sis,both "wrong" sand lunreasonable™, hand #thes Ombudsman 


makes his case in this aspect of the matter. 

ONTARTO SECURITIES COMMISSION 

Insofar as the Ombudsman deals with ‘the OSC on ats own, ‘his 
recommendations can be usefully broken down into four areas as 
follows and which are briefly discussed hereafter: 


1.) The 19745 syndicated) mortgagesdecusvontiby® thes Dareector: 


2. The inadequate. investigation concerning the: issuance ofj)*the 


Series I debentures. 


3. The approval of the Series II debentures, notwithstanding the 


reservations of staff, accountants and solicitors. 


4., The -dectsvon vot »the, Comm ssronepnmirespecth ito wMArgoswis ORRSE 


program. 
THE DIRECTOR'S 1975 DECISION 
The ‘sagnatories to pthis dissenting opinion concur with the 


Report of .the, Committees on!’ this’ individwal item,sbut® thiesiercther 


alone or, cumulatively <with “thoses#@otherns indivedual occasions 


hl = 


where the dissenting opinion agrees with the Committee, does not 
imitheyview onivuie svenacories® Tomthis opinion affect the result 
which, they -believe is the appropriate ‘one and the one that is 


advocated in this opinion. 


SERIES I DEBENTURES 


The Ombudsman's criticism is that on the submission of the second 
draft: sprospectusi tor Series’ I debentures, the staff review 
(following the delays that occurred while the Director and then 
the Commission, held) hearings’) anto' ) '’Carnie's’ '*suitability of 
character) was inadequate. The OSC's independent expert agrees. 
Mr. Beck so concedes in his March 3rd, 1986 letter.~He recants 
somewhat from that by submitting at the Committee hearings the 
hetterior OSC accountant ,) Widdowson, ‘who pointed out that “he did 


do a review. 


Of more significance in our opinion was the evidence given by the 
Ombudsman to’ the Committee that’ both the staff accountant and 
Scat tyisolicitom Cooke Chexdecisioniior (the.Commission’ in?’'1978, ‘as 
Sivingea ereen i lightay torthe -approval wot the ' prospéctus and’ “a 
suggestion that they were not to raise new concerns. The Ministry 
was given an opportunity to obtain the names of the individuals 
and to respond to that. The Ministry's presentation offered no 


denial of these statements. 


SERIES IIT DEBENTURES 


it? was? Unreasonable? for’ the }OSCestaffi'to “fail ' to’ ‘exercise,’ the 
investigatory powers that were available to ascertain the true 
Situation with respect to the state of currency of the payments 
of Argosy's mortgage portfolio, when the statements and comfort 
letters from Argosy's auditors left staff either unsatisfied or 


uneasy. 


In so doing, this would not amount to an assertion that the OSC 


must re-audit the financial results of every prospective issuer. 


alae 


The Ombudsman recognizes that as a general rule, the OSC’ must and 
shoulda ibe -entatled, jta,rely4 one thestrepnesentationsr mr Vauditore, 
particularly. where, they stare qgeéexperaenced), andi respectedle ine 
Ombudsman's point is that in a filing that produced the most 
intensive review ever and defacrencyetletters of Sunheard ores ze 
which, occupied: the unheard ‘of period. of reviewWofMone tycareeir 
Commission staff have misgivings or unease about what the outside 
auditors, are presenting, however respected ‘they may be or how 
much that material meets accepred accounting standards, 
Commission staff should follow through on their misgivings in 


those circumstances and investigate. 


RRSP PROGRAM 


OSC staff ,had,.it,.night;,the Commission wotinitbawrong: OSCiestarr 
recommended prospectus, registration, and a four-week exemption 
(to the end.of the busy RRSP seasdnsoneMarch Vsten 1070) wrens the 
holding. of, contributions.gin. thegeinterim.- anigan rescrow fund, 
pending, .regulatony. review joandras determination .adhe? Conmussiton 
determined, otherwise.) granting mans exemptione Lormthe* busy’ KRSP 
season in early 1979, providing no requirement for no escrowing 
of. contrabutions,.,and,..ordering,s, nommtotlew wp? alptert@ethe™ KRSr 
season. No explanation was given to the Committee to justify this 
decision. , The: staff£, reviewing «the wRRSP! werernottaware; ori the then 
pending Series II prospectus review and ats» concerns we Mrgosy "s 
solvency. The. Commission!s Orderwprovaded) that "1f9requested to 
do so by the Commission as a result of a further’ hearing of the 
Commission",,. Argosy was,..to prepare and filey al prospectus for athe 
RRSP's and_distribute copies, to alL@RRSP?} investors. After" the 
March. j1ist.. exemption, dates, (they, exemption? wass wot yto sapply Vico 
trades. After March lst, 1979, there was simply no follow-up and 
Argosy carried on. The staff, solicitor's recommendation to) grant 
the four-week exemption was reasonable; it was not only the 
height of the RRSP season, but Argosy had voluntarily come to the 
OSC on this subject and it was reasonable not to punish an issuer 
who so voluntarily came forward. The solicitor recommending the 


exemption also recommended, for example, the escrow safeguards as 
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a term of the four-week -exemption. It was. the Commission which 
adopted. the '-exemption, ysbut ,;not. the, safeguards, The.  OSCis 
independent, expert agrees that the. Commission's conduct was 
anappropriate.,yMr., Beck yan, his; letvers..of .,response to, the 
Ombudsman; doesnot, deal with the, RRSP's. In his presentation to 
the Coum.cGee, air. Becky pointed merely to the fact. that OSC staff 
were not; unreasonable, they were quite demanding. That is beside 
then point .~ilhbe,problemyis that, .the,Commission,, which,»is every 
much s@yreevennmental.,-orcanazatuon,;sas,.05C stat£,.. inexplacably 
ruled otherwise with no safeguards whatever, and Mr. Beck offered 
no explanation for the Commission's actions on this aspect of the 


matter, 2n, his }presentation. 


Ua, whe; wnole,~the, Commission's: conduct. in. .respect, of the. RRSP's 


is quite inexplicable, and was "wrong" and "unreasonable". 


THE AREAS OF GOVERNMENTAL ERROR ESTABLISH A SUFFICIENT 
CAUSAL CONNECTION TO THE LOSSES 


ihe, tatlure » to) .communicate _with..each, other or seek information 
out from each other is especially Significant. It is 
inconceivable, to; think, that,. the. Commission would have. found 
Catnicaaton be) )'honesta,.and) OF good, repute), which is, the 
weornerstone to the interpretation of the registration 
requirements" had the OSC known and been able to weigh against 
the favourable evidence presented, the Registrar's contrary views 
about Carnie, Carnie's failure during his criminal probationary 
term to honour or to, have Argosy honour. the expressed views and 
requirements of the Registrar, that in the period. following the 
CRAT order, he. and Argosy acted.in breach of both the Registrar's 
views, the signed /agreement,,..and, the .CRAT. order., The result. of 
the 1978 OSC hearing would have not been the same, nor would the 
OSC” have aiewed Carnie's, jEatlure.to.disclose certain; ,criminal 
charges ..(conspiracy in 1969 along with the theft by conversion 
charge, and obstructing justice in 1974) was as innocent or 
credible as the Commission and Director found them to be on the 


limited evidence they had before them. Mr. Beck acknowledges the 
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importance of this information, acknowledges that it would have 
impaired significantly the credibility ‘or’ Carnie! stéxplanation 
for “the” omisstons, “and” went right “up "to thei "edve ora your 
question" ‘when it was suggested that “all of this’*intormation 
would have probably led to a different result. While he was not 
prepared ‘to publicly agree’ with “that j;Vit as <anconceivable that 
the Commission ‘would” have “made ‘the’ Same’ décision 2f' 10) had ‘had 
this additional’ intormation.” Such” a different result "or “course 
would have made it impossible to” sell®™ the’ ‘two “debentures /) Vand 


would surely’ have’ led’ to stronger orders Concerine the’ RRSP’ s. 


It is also conceivable (although given’? his "mild * approach £0 
repsulation, it may not “be “so) that, *the Reaistrar, had hes been 
intormed”’ of “such V¥a~ deer sion, “and had @beenr antormed or? Carnie, > 
continued involvement in Argosy from 1969 notwithstanding his 
1971 views or the 1973 CRAT order, would have taken steps to 
revoke Argosy 's'“Ticence'? as "a" (mort gave. broker. tiseslack) of 
regulation, ineptness Sand * anerrectrvencsoemdcetat leds carlaucr. 
likewise prevented his taking the reasonable steps that should 
have been taken to revoke Argosy's 'licence”®’’and to’ vigorously 
resist any attempt to re-instate it, without adequate,’ ‘complete 
and permanent provisions to ensure’ that’ ’Carnie was” ‘ouvt’ ‘of >the 
business. Had this occurred, it is probable that Argosy ‘would 
simply not’ have happened’ It needed”*the licence to operate an the 
mortgage business. Without Carnie, Argosy would not likely have 


gone on. 


This” is’ not’ to say that une public "would nou Maver some foluner 
way been victimized by Carnie. Carnie was a rogue. He may well 
have’ found “other unsavory “rzeldsv in which® to "operate (%buy where 


are many of those that escape government regulation. 


The’ *failure’ ‘to act? tin respect "Or "the RRS s “as cue staff had 
recommended, creates a direct causal link between the 
approximately $3,000,000 of losses of those persons who put money 
into’ those” RKoPs.. 
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Had Argosy been) stopped an the mid-70's or in 1978, it may well 
still have collapsed and caused loss. The size of its operations 
in that period as determined from the financial information in 
thée-tprospectusés,)) indicate an operation 1/3%25'1/2 «the ‘size of 
Argosy at the end of its life. It appears in any event that as to 
the actual investors suffering losses, the largest majority were 


investors during the last two or three years of its operation. 


Wawilerite 1s. true tChaticheyMorteage iBroker'simAct is, .aimedhatethe 
protection of borowers (the people to whom Argosy Investments 
lent money -- not the persons from whom Argosy Investments 
borrowed money), the fact remains that Argosy would not have had 
Piewneed 8bO Derrow, jt, 10..did not, haves a jway bto. them bend «the 
NODS Va.OuUbuat eae Drorat. To ido, the, latter, its mortgage broker's 
licence was essential. The fallacy of the Ministry's argument 
Ghat ‘there ‘can’ be no’ liabilaty because,the Mortgage Broker's Act 
does not J/aintend to» protect investors, ‘overlooks, the evidence, of 
the OSC. to the effect that it took, comfort'.and. assumed Argosy's 
operations were satisfactory by reason of the Registrar's 
reculatviuon;oothal, rts mont eage ussales.; were), entut led, to,» the 
exemption for those;that. a lacenced;mortgage’ broker markets, and 
whet crivicalynecd? ofthe Licences ins order toi provide the business 
raison d'étre for the borrowing of funds. None of this changes 
the fact that’ had) the’ Registrar done his \job, either Argosy would 
have been out of the mortgage business (and thus not had a reason 
to borrow from investors) or Carnie would have been out of it, 


and Argosy as we know it would not likely have occurred. 


The Ministry's argument that the Registrar's failures occurred in 
the first half of the 1970's, whereas most of the investments 
Hades DvenVvdCct Linc OCCUTrRCdmanthe. last half .of that... decade, is 
irrelevant. i9The %consequences', of «theg@:Registrar's. ianactaon and 
ineptnessiicontinued into the latter’ half of the: decade (certain 
information upon which he should have acted came as late as 
December 197 5) and the consequences of the Registrar's 
ineffectiveness and ineptness continued through to the end, as 


did his failure to communicate. 


ash = 


GOVERNMENTAL CONTRIBUTION 


The Ombudsman accepts that governmental regulation is not a 
guarantee of success of any investment or enterprise offered by 
those’ who rare! sreguliated; thusniss reflected, inisahas precommendine 
that government must accept "some" responsibility (not "all" the 
responsibility). The ReMor matter presents a useful objective 
precedent. In ReMor, 2/3 compensation was recommended, 
recognizing that 1/3 was an appropriate portion: to attribute to 
thes ‘investors tom thelarisky fofppanvestment. mMhe naturesagorin che 
investment in Argosy was in part similar to ReMor (investments in 


mortgages on real estate). 


The: \Ombudsman+wasMwreng in notitreatane the: Serves InandsSeries 
IT purchasers differently from the syndicated mortgage and RRSP 
investors. Debenture purchasers had much more information, were 
purchasing unsecured debentures (in effect promissory notes of 
the corporation) and must have or should have appreciated their 
risky nature, Moreover, purchasers ‘of Series IL) debentures: had 
the benefit of both »the risk factor portions of the prospectus 
and the notes to the financial statements in the prospectus which 
indicated! )the hagh .extent tcof— .self-déeahine4 in a morteaces) sco 
borrowers: / whor (were orelatedm,to 7Argosy | management.g 7 Ajai urcther 
portion Sef the «loss )showldssbey wusitedy,upon); the jsserLes, band 
Series II Debenture purchasers for. the,,additional risk factor 
involved in the purchase of unsecured, debentures, and Series II 
Debenture purchasers should be accorded an even further portion 
of ertheire ‘own)! lioossesiy, because erot 4euhe jp) special, 'riski” factors 


associated with that debenture. 


The signatories to this opinion concur with the observations made 
by the Committee in connection with the: contributing. role, if 
any, of non-governmental organizations or persons, including, but 
not: ‘limited to the company'setprincipal *\banker,-74ts princapal 


auditor, and its directors. 
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While in the ordinary case, the extent to which the losses were 
contributed to by the perpretation of a fraud by persons not 
previously suspected to be of dishonest inclination, would 
warrant some reduction in the loss attributable to governmental 
error. This the Ombudsman recognized in his report and appears to 
have made some reduction for that. In our view, it was not 
Heceacsarmy Lorian co do at. The nature ot governmental error that 
permeates throughout the Argosy affair is the failure to 
recognize or act appropriately against a crook. When a crook 
steals, he "does what “he as “expected “to do. “If a klLoss “is 
attributable in whole or in part to conduct that dishonest people 
might be expected to engage in (fraud and self-dealing), there is 
mo reason ,to make any reduction to the extent. of contribution of 


governmental error because of the fraud. 
INTEREST 


inempavetace | Interest “rave Chrough “the period from “date of 
collapse to present on non-chequing Savings accounts is 
approximately 9% and the average prime rate during that period is 
approximately 12%. Had the investors been re-paid quickly after 
Argosy collapsed, most would have sought refuge, after the 
Nearrowine § experience, lin, term, deposits, or ~GIC's of Canadian 
chartered banks. Those average rates would be somewhere between 
the non-chequing savings account rates and the prime rate. We 
beiaeve sthat “a rate of 10% per annum is both fair to the 
investors “and dees “not “produce "for them a windfall interest 
return above what they likely would have achieved had they been 
paid promptly after the collapse. 


Courts rarely award compound interest. There are exceptions. One 
exception occurs where a trustee was charged with investing a 
beneficiary's money and did not do SO, but instead 
misappropriated the funds. While Argosy does not fit this 
exactly, it is close. We recommend against compound interest 
however because it would in our opinion produce a windfall to 


investors. A great many victims in support of their complaints 


ant oe 


explain how their Argosy losses required them to go back to work, 
or deprived “them of “Certain necessities or smal) uxt? tooo 
life. This suggests that most would have lived off or spent the 
interest as earned rather than re-investing the interest (which 
is what happens when you compound’ the interest). AS a 
consequence, to grant compound interest would see investors 
obtain a greater recovery than. they Takely would have obtained 
had they been re-paid their Argosy losses promptly after its 


collapse. Interest should be simple interesc. 


In ecourt, interest runs, on a “claim trom, tie date “tha. wriucen 
notice of a claim 1s given. This «can De within days of the “evenc 
or many months laters Since; the  Onbudeman in “having “to 
demonstrate error’ or unreasonablencss as not’ Lamited, tc ‘coure 
standards, we do not believe that the Committee is necessarily 
bound to deal with the reckoning date of interest in the same way 


tnat a court Ws. 


The government “should not be expected to pay ‘for its errors 
merely woon the “pablic assertion “or “those “errors, Lt) shou las pe 
accorded some reasonable Uime to investigate, ascertain the 
facts, and assess the situation. Given the complexities of the 
Argosy affair and fraud, it would not be unreasonable to suggest 
that at the end of 12 months, the government could have been in a 
position to make an assessment, and interest therefore should be 


reckoned from that date to the date of payment. 
RECEIVERSHIP AND OTHER RECOVERTES 


The percentage of loss being recommended is net of recoveries and 
therefore those who will recerve any payment from the 
receivership proceedings, will have the percentazes, applied co 
the principal amount of their loss after deduction of the Tull 
amount of any recovery from the receivership. In addition, 
persons receiving payment should be required to release not only 
government, governmental organizations, and those employees or 


agents for whose conduct they are in .law responsible, but all 
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non-governmental persons or entities as well. Claims against 
non-governmental organizations may still leave governmental 
organizations open to claims for contribution and indemnity. Some 


may have started proceedings. 


RECOMMENDATIONS 


bhiew sienaboraées yy itos iethise),.opinion,)ssupport. the report and 
recommendations of the Ombudsman to the extent indicated below 
and believe that this Committee should have recommended to the 
Housenytodgthe extent set out below, that at adopt the 


recommendations of the Ombudsman: 


1. Payment to syndicated mortgage and RRSP investors of 50% of 


their principal loss. 


ae Payment to Series I Debenture holders of 40% of their 


principal loss. 


3. Payment to  Series.,II Debenture holders of 25% of their 


principal loss. 


dA7euwbeinctpal)s loss) shall Ybe gereckonedj,;lafter,deducting adl 
recoveries received or to be received (if not yet distributed 


from the Argosy receivership). 


5. Interest at 10% per annum, simple interest, should be paid on 
the amounts awarded under Nos. 1-3 above, reckoned from a 
date commencing one, year! after’ the’ date of, the Order placing 


Argosy.in receivership. 


6. Each eligible investor or debenture holder shall be only 
those persons or entities that were at arm's length to Argosy 
OF "“A0s edarectors, )6r principal ‘officers, it being...the 


intention of this recommendation that lower level employees, 
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who ‘could not be said to bein a position of €xércising any 
effective control or influence on Argosy's affairs, should be 


treated as arm's length investors. 


7. Appropriate releases and assignments of claim should be taken 
from each person to whom payment is made, which release and 
assignment will include) all claims against not only 
governmental organizations, their employees, agents or other 
persons for whose conduct they are in law responsible, but 
also the non-governmental organizations to the extent that 
any ‘could or do take proceedings’ arainst, either they’ Crowni?or 
any governmental organization, théir “employees, "agents, “or 
such other persons for whose conduct they are in Law 


responsible, for contribution or indemnity. 
EX GRATIA PAYMENT 


The role of this Committee and of the Ombudsman’ 16° 9to" drepense 
justice,, based on the merits of) the case... noc (charity. lh ineeace 
a governmental organization was not wrong or unreasonable, then 
no payment should be made. This Committee has traditionally based 
its recommendations on the merits of the complainant's case, not 
on the! personal’ circunstances “of the? complainant 77) however 


deserving. 


To recommend payment or consideration of payment on an ex gratia 
basis where no merit is found in the complainant's case, is for 
the Committee’ to improperly enter the trealm) ot) government” policy 
making. To find "no liability" should lead to no compensation of 
any kind. To call for the consideration of an ex gratia payment 
where no liability is found, is to suggest that government dole 
out “charity” where!’ there’ Vas no” fault?’or Wvabelityaean, (ine 
government's conduct, and would create an unacceptably dangerous 


precedenc. 


a ie 


The victims of the Argosy collapse deserve to be compensated 
because the vriehtl “andy justice of their case requires 1%, not 


because they should receive charity. 


INVESTOR CONFIDENCE 


Those investments which are covered by regulation must have the 
confidence of the small investor or the small investor will 
simply not make use of them. The findings and recommendations of 
the Committee must inevitably destroy the confidence of the small 


investor in such investments. 
PROCEDURAL ADDENDUM 
The signatories to this dissenting opinion wish to make it clear 


Ghat they concur with the Committee's views contained in Appendix 


A lO Gs report. 
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